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 One of history’s fascinations is that its study leads to questions beyond the 
limits of historical knowledge – the “what if” questions. What if the RAF 
had lost the Battle of Britain?  What if Lee had taken Longstreet’s advice at 
Gettysburg, and maneuvered to the right to get between the Union Army and 
Washington?  What if Queen Catherine had given Henry VIII a son?  But his-
tory can sometimes guide first steps of a journey into the realm of speculation, 
by portraying immediate consequences of a portentous event’s hypothetically 
different outcome.  That is especially so where the consequences are affected 
by legal mandates.
 A British victory in the Battle of New Orleans is the hypothesis of the “what 
if” question at hand.  The battle is famously known to have been fought after 
the signing in Belgium of the agreement by which Britain and the United 
States ended the War of 1812, but before news of that development reached 
the combatants in Louisiana.  Article I of the Treaty of Ghent provided that:

 All territory, places, and possessions whatsoever taken by either 
party from the other during the war, or which may be taken after the 
signing of this Treaty … shall be restored without delay.

 Both sides’ negotiators had been aware of the expedition being mounted 
against New Orleans.  Although not mentioned specifically, the possibility of 
the city’s falling to British forces appears to be covered by Article I’s mutual 
promises to restore territory “taken by either party from the other … after the 
signing of this Treaty.”  Was there, notwithstanding, a basis for Britain’s hold-
ing New Orleans as such a taker, without violating Article I?

A Flaw in the Title

 The British might have asserted that New Orleans did not rightfully belong 
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to the United States.  Britain itself did not claim ownership.  But the title which 
passed to the United States by the Louisiana Purchase was flawed.
 France, the first European power to hold the Louisiana Territory, ceded it 
to Spain in 1763 after losing Quebec and virtually all of French Canada to 
Britain.  Until 1800, New Orleans, the trans-Mississippi West including St. 
Louis and other west bank settlements, and lands east of the Mississippi below 
the thirty-first parallel were all Spanish possessions.1  But Spain did little to 
exploit its dominion over the territory, except to hold it as a buffer to keep 
migrants from the United States away from Mexico, prized for silver mines 
yielding revenue on which the Spanish government greatly depended.  U.S. 
attempts to open New Orleans for export of agricultural commodities carried 
down the Ohio and Mississippi Rivers thus had limited success.
 On October 1, 1800, in a move that surprised and concerned both Britain 
and the United States, Spain agreed to retrocede the Louisiana Territory to 
Napoleonic France.  Known as the Second Treaty of Idelfonso, the agreement 
was implemented by passage of title in the Treaty of Aranjuez, March 1, 1801, 
and by Spanish King Carlos IV’s order of October 15, 1802, transferring 
possession.  That order was issued after the French ambassador had provided 
written confirmation of Napoleon’s assurance that “France will never alienate” 
the territory by sale to any third party.2 
 In this case, “never” lasted six and a half months: the treaty by which Na-
poleon agreed to sell to the United States was concluded in Paris under date of 

Signing of the Treaty of Ghent, Christmas Eve, 1814 by Amédée Forestier, c. 1814. 
Smithsonian Museum of Art.
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April 30, 1803.  Besides violating the undertaking made with Spain, the sale 
contravened French domestic law which required the National Assembly’s 
consent for any alienation of French territory.
 During the War of 1812 some British policy-makers identified New Orleans 
as a desirable object of conquest.  In a letter to Prime Minister Lord Liverpool 
as the expedition against the city of was being mounted, the Duke of Wellington 
advised that “if … as I hope you will soon have New Orleans, I should prefer 
to insist upon the cession of that province as a separate article” of a peace 
treaty, rather than including it in a settlement imposed under a broad formula 
for Britain’s retaining all its military gains in the war.3 
 Wellington’s suggestion that permanent acquisition of New Orleans might 
be a purpose of the expedition coincided with guidance Lord Henry Bathurst, 
British Secretary of State for War, had given to his naval commander, Admiral 
Alexander Cochrane, in August 1814.4  But a month later, writing to the ex-
pedition’s prospective military commander General Robert Ross concerning 
policy to be followed after the city was taken, Bathurst instructed that:

 If you shall find in the inhabitants a general and decided disposi-
tion to withdraw from their recent connection with the United States, 
either with a view to establishing themselves as an independent 
people or returning under the dominion of the Spanish Crown, you 
will give them every support in your power; you will furnish them 
with arms and clothing … You will discountenance any proposition 
of the inhabitants to place themselves under the dominion of Great 
Britain; and you will direct their disposition toward returning under 
the protection of the Spanish Crown ... and you must give them clearly 
to understand that Great Britain cannot pledge herself to make the 
independence of Louisiana, or its restoration to the Spanish Crown, 
a sine quo non of peace with the United States.5

 But returning New Orleans to Spain would not have been a realistic pos-
sibility, whatever the ardor of the inhabitants’ disposition or the extent of the 
British commander’s support.  Trafalgar, the Peninsula War, and a decade 
of divided rule had left Spain even weaker in 1815 than it had been in 1803 
when it made eloquent but futile protests against Napoleon’s sale of the Loui-
siana Territory to the U.S.  And Bathurst’s instruction to “discountenance any 
proposition of the inhabitants to place themselves under the dominion of Great 
Britain” suggests his having given up on any prospect of Britain’s acquiring 
New Orleans for itself.6  Thus, apart from its being clearly prohibited by the 
Treaty of Ghent, retention of New Orleans as a prize of subsequent military 
action would not have been given serious thought by a ministry by then firmly 
committed to seeking peace with the United States.  Indeed, nothing would 
have been more destructive of that peace.  As President Jefferson had written 
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in 1802, a year before the purchase:

 There is on the globe one single spot, the possessor of which is our 
natural and habitual enemy.  It is New Orleans, through which the 
produce of three-eights of our territory must pass to market, and from 
its fertility will ere long yield more than half of our whole produce, 
and contain more than half of our inhabitants.7 

The British Right of Navigation

 In negotiations in Paris in 1782 for the treaty that concluded the American 
Revolution, three issues had been crucial:

 (1) How would the United States be established as a sovereign state?  Would 
it be recognized as such, being treated as an independent nation with whose 
representatives British diplomats were accredited to deal in negotiating the 
treaty?  Or was independence to be granted by the treaty, to colonies that were 
mere dominions of the British Crown?

 (2) Would citizens of the recently or newly independent United States con-
tinue to have the right to fish in waters off Nova Scotia and Newfoundland, 
along with the right to preserve their catch by drying it on the unoccupied 
shores of those provinces?

 (3) Would the territory of the United States (a) include “the back country” 
– lands north of the Ohio River which came to be known as the Northwest 
Territory, and (b) extend west to the Mississippi as far south as the thirty-first 
parallel (the northern boundary of Spanish possessions along the Gulf)?

Each issue presented the United States with formidable challenges, in conflicts 
not only with its British adversary but with its revolutionary allies France 
and Spain, who had their own issues to settle with Britain.  King George III 
had become resigned to bestowing independence on his rebellious American 
subjects, but he opposed recognizing their having declared it for themselves.  
France wanted fishing rights in Canadian Atlantic coastal waters exclusively 
for itself.  Spain resolutely opposed establishing the Mississippi as the U.S. 
western boundary.  And both France and Spain urged Britain to maintain its 
incorporation into Canada of territory south of the Great Lakes to the Ohio 
River, decreed in 1774 to prevent settlement west of the Alleghenies by mi-
grants from its thirteen seaboard colonies. 
 With very able diplomatic representation by Benjamin Franklin, John Adams 
and John Jay the U.S. prevailed on all three issues.  We are concerned here 
with how the third, the western boundary question, was settled.  Through an 
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intermediary Jay argued to the Earl of Shelburne, the minister in charge of 
negotiations on the British side, that the true British interest was in prospective 
“profits of an extensive and lucrative commerce” with the continental interior; 
and further, that such an interest would best be served not by Britain’s retaining 
territory in the Mississippi watershed, but by acquiring rights to navigate the 
river.8  Accordingly, Article Eighth of the treaty between the U.S. and Great 
Britain signed on September 3, 1783 and thereafter known as the Treaty of 
Paris, provided that:

 The navigation of the River Mississippi, from its source to the 
Ocean shall forever remain free and open to the Subjects of Great 
Britain and the Citizens of the United States.

 The treaty also provided for running the far western boundary with British 
Canada along a line from the Lake of the Woods, due west to the river.  With 
the source of the Mississippi shown to be north of that line on the map the 
negotiators are known to have used, this provision could fairly be taken to 
assure that Britain would have access to the river from its own Canadian ter-
ritory.  Its representatives would raise that point when it later became known 
that the map was in error, and that a line drawn west from Lake of the Woods 
would not meet the river at all.
 The question arose in 1794 in negotiations between John Jay and British 
Foreign Minister Lord Grenville which resulted in the agreement thereafter 
known as Jay’s Treaty.  It settled the most pressing issues threatening peace, 
by implementing performance of undertakings made in the Treaty of Paris – by 
the British, to evacuate posts held on the U.S. side of the Canadian border, and 
by the U.S., to provide effective means for payment of debts owed by U.S. 
citizens  to British trade creditors.  Aware by then that the west-running bound-
ary line provided for in the Treaty of Paris would not intersect the Mississippi, 
Grenville proposed alternatives intended to bring the Canadian boundary south 
to a point where the river was navigable.  One such alternative, calling for a 
point at the confluence of the St. Croix River near present-day Minneapolis 
and St. Paul, would have resulted in enormous loss of U.S. territory.  When 
Jay declined to agree to any of Grenville’s proposals they settled on making a 
joint survey of the area to be followed by “amicable negotiation” to settle the 
boundary “according to justice and mutual convenience, and in conformity to 
the intent of the said [Treaty of Paris],” without specifying what that intent was.9
 Jay was less successful in parrying demands for commercial access to U.S. 
territory.  Article III of Jay’s Treaty gave British subjects and Indians dwelling 
on either side of the international boundary the right “freely to pass and repass 
by land or inland navigation” into the United States, and there, anywhere on 
U.S. soil, to “carry on trade and commerce with each other.”  While this right 
was immediately applicable to the fur trade, it was not so limited by Article 
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III’s terms.  As to navigation of the Mississippi, Article III further provided 
that “all the ports and places on its Eastern side, to whichsoever of the parties 
belonging, may freely be resorted to, and used by both parties.”  But British 
subjects made no attempt to enjoy their treat right to navigate the river prior 
to the War of 1812.
 By then, American policy respecting infringement of U.S. sovereignty over 
its western lands was considerably less tolerant.  U.S. negotiators at Ghent 
were explicitly forbidden to entertain any proposal to confirm Jay’s Treaty 
rights, and the provisions which granted them were thereafter treated by U.S. 
diplomats as superseded and no longer in effect.  The subjects of access to and 
use of the Mississippi arose only briefly in the Ghent negotiations, when, with 
a status-quo settlement in sight, the British suggested adding to an American 
draft a stipulation that British subjects should have access to the river from 
anywhere in Canada, “at all times … by land or inland navigation … with 
their goods, effects and merchandise.”10

 The U.S. counter was to propose access at a single place from somewhere 
within three hundred miles west of the Lake of the Woods, with transported 
goods to be subject to U.S. customs duties.  Neither of these attempts to par-
ticularize British rights in the Mississippi went any further at the Ghent peace 
table.  Backing away from specifying  where and how British subjects would 
exercise the right of navigation granted by Article Eighth of the Treaty of Paris, 
the U.S. delegation determined to offer no more than a general confirmation of 
that article conditioned on Britain’s similarly confirming the grant of fishing 
rights to American citizens made in that treaty’s Article Three.11

 Rejecting that proposal, the British delegates contended that the U.S. had 
abrogated the Treaty of Paris by declaring the War of 1812 and launching an 
unprovoked invasion of Canadian territory, and had thereby lost the fishing 
rights.  As the price of restoration, they demanded new consideration of equiva-
lent value, and rejected Mississippi navigation as neither new nor equivalent.  
With the U.S. negotiators unwilling to agree that the fisheries question be 
referred to subsequent negotiation (they were concerned that such a reference 
would give undeserved credence to the British position), the only choice left 
to delegates mutually desirous of making peace was to render their Treaty of 
Ghent entirely silent as to fisheries and Mississippi navigation.12  This proved 
to be a good choice for the American side, for while New Englanders continued 
to fish off the Canadian Maritimes, the British government never subsequently 
showed any serious interest in navigation of the Mississippi.13

The “What If . . .”

 Whether the British government would have shown such interest had its 
forces won the Battle of New Orleans is the question reached by our inquiry.  
The answer would have been obvious had the question arisen a generation 
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later, when the tendency of Britain’s trade to follow its flag was supported by 
a more extensively developed merchant marine and more efficient financial 
facilities for international commerce.  But it is nevertheless likely that vigorous 
British efforts short of provoking resumption of hostilities would have been 
made to secure profitable future enjoyment of treaty rights in Mississippi River 
navigation by southward movement of the international boundary to provide 
access to a point from which the river was navigable, as well as to maintain 
and expand Canadian trade already being carried on with the Indians by opera-
tions conducted on U.S. soil.
 Those efforts would have been aided by the success of Canadian military 
operations in the remote northwest in the War of 1812’s final year.  Defeats suf-
fered by the British in 1813 in and around the western end of Lake Erie which 
had forced withdrawal to the Niagara frontier of all British regular army forces 
except the garrison at Mackinac were followed in 1814 by accomplishments 
of Canadian militia and irregular forces, operating with Indian allies in the 
upper Great Lakes and the far northwest.  On July 20, 1814, a Canadian militia 
unit, the Michigan Fencibles, assisted by several groups of Native auxiliaries, 
captured Fort Shelby, a fortified post on the upper Mississippi established at 
Prairie du Chien by U.S. forces less than two months earlier.  On August 4th 
and 5th, the Mackinac garrison, reinforced by irregulars and Indians, repelled 
an assault by a U.S. combined force including brigs Lawrence and Niagara 
and schooners Tigress and Scorpion and embarked military units, in an action 
in which U.S. casualties were sixty-six dead and wounded, and one Indian 
wounded on the British side.  A month later, both schooners were ignomini-
ously lost to capture in separate boarding actions by irregular forces posing, 
in each instance, as members of the other vessel’s crew.14  Meanwhile, the 
Canadians had replaced their Lake Erie – Detroit River – Lake Huron supply 
route, severed in 1813 when the U.S. gained naval control of Lake Erie, with a 
route through Georgian Bay and the North Channel to Mackinac, and onward 
to the upper Mississippi via Lake Michigan, Green Bay, and the Fox River.  
By war’s end, there were no U.S. forces or civilian settlements anywhere in 
the upper Great Lakes or in the territory to the west of Lake Michigan.
 To western Indian nations, cooperation in the British war effort brought 
organizational sophistication and political recognition.  Sac and Fox warriors 
journeyed hundreds of miles by canoe from their homeland in what became 
the State of Wisconsin, through the Straits of Mackinac and Lake Huron to 
Amherstburg on the Lower Detroit River to join the British 41st Regiment in 
July 1813 operations against Forts Meigs and Stephenson.  In March 1814, 
their chiefs represented western Indians in a conference with Canadian Gov-
ernor General Sir George Prevost to rally Indian support, held with full dress 
ceremonial at Quebec.15  At about the same time, Robert Dickson, a fur trader 
who had recruited western Indian nations for military operations in the north 
since the war’s outbreak, was officially appointed as the Canadian govern-
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ment’s Indian agent.
 News that the peace treaty had achieved none of the objectives supportive of 
Canadian interests reflected in British demands made at the start of the Ghent 
negotiations (i.e. retention or acquisition of strategic enclaves on the upper 
Great Lakes and the Niagara frontier, prohibition of U.S. military or naval 
forces anywhere on the Great Lakes, establishment of an Indian buffer area 
south of the Lakes closed to settlement from the U.S., and boundary changes 
to provide better land communication with Atlantic maritime provinces and 
access to the Mississippi), was received with dismay in Canada.  A distinct 
locus of concern was the upper lakes and upper Mississippi Valley, where the 
North West Company and other Canadian enterprises engaged in profitable 
commerce with the Indians looked to their provincial government for ways to 
retain or replace the military post at Mackinac which guarded the water route 
up through Georgian Bay and west to the Mississippi, and to obtain relief from 
U.S. customs duties on cross-border trade.16  
 Even more concerning was the impending loss of the right conferred in 
Article III of Jay’s Treaty to engage in the fur trade with the Indians on the 
U.S. side of the border.  With the prospect of maintaining that trade given up as 
hopeless, the traders were advised to accept the necessity of withdrawal from 
U.S. territory, the Indians to make peace and accept American sovereignty.17  
Military posts the Canadians had fought to capture or defend were turned 
over reluctantly and with considerable foot dragging.  The fort at Prairie du 
Chien was burned.
 We come now to compare the late Professor Alfred Burt’s perceptive sum-
ming up of the situation as it actually stood when the war ended with a U.S. 
victory at New Orleans —

[There was]  no understanding on whether the British trade with 
the tribes on American soil was to be stopped or continued; for this 
question was tied up with the fisheries, the Mississippi and western 
boundary questions … [so] the stalemate was fortunate.  The treaty 
[of Ghent] did nothing that had to be undone, which is more than can 
be said for many treaties of peace: and though it left much undone, 
the differences between the two countries were to settled in an atmo-
sphere of peace rather than of war,

— with the situation as it would have been had the war ended with a British 
victory and temporary occupation of the city.18

 The atmosphere for diplomatic settlement of these issues would certainly 
have been less amicable, if not darkened by renewed threats to peace.  In ad-
dition to delaying the redcoats’ evacuation of New Orleans the British would 
have had multiple and powerful means to apply pressure.  Holding Mackinac 
hostage might have been discouraged by the Americans’ ability to counter by 
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Expeditions to Prairie du Chien, 1814 from Barry Gough, Fighting Sail on Lake 
Huron and Georgian Bay: The War of 1812 and its Aftermath (2002).  Courtesy of 
Vanwell Publishing
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retaining temporary possession of Amherstburg, but closure of the fisheries and 
blocking the St. Lawrence were options.  And it seems very plausible that the 
British would have sought to retain a permanent foothold at Prairie du Chien 
as a point of access for navigation of the Mississippi, superior to any their 
diplomats had previously coveted.
 Article IX of the Treaty of Ghent, by which the U.S. pledged to restore to 
the Indians “all the rights, possessions and privileges which they may have 
enjoyed or been entitled to in 1811,” had been regarded by the delegates 
as a meaningless face-saving gesture, masking the British abandonment of 
their allies by withdrawing an initial demand to give the Indians exclusive 
possession of lands south of the Lakes.   But construed pari materia with 
the concessions made in Jay’s Treaty, Article IX had real substance, and 
more importantly, it had a powerful and potentially motivated enforcer.19   
As John Quincy Adams later came to recognize, it “placed the old traffic 
[the fur trade conducted in U.S. territory] on the prewar footing.”20  But it 
did more than that.  Article III of Jay’s Treaty entitled the Indians and the 
British to engage in every kind of trade “with each other” everywhere in 
U.S. territory, not just the fur trade in the far Northwest.  What collateral 
benefits would the Indians themselves have received from such a renewal 
and expansion of their trading rights?  Would partnership with British or 
Canadian traders in business freely conducted on U.S. soil have given them 
access to financial resources, political influence, and legal representation 
that would dramatically have improved their situation?
 And if negotiations over Mississippi River access and navigation had pro-
duced the detailed understanding essential for British enjoyment of those rights, 
what effect might that have had in attracting British capital to the development 
of the entire U.S. inland transportation infrastructure of which the Mississippi 
was the main artery?
 And what of the effect of a British victory at New Orleans on U.S. political 
institutions? Emissaries with demands voted by the Hartford Convention, a 
gathering of delegates from New England states opposed to the war, arrived 
in Washington almost simultaneously with news of the signing of the Treaty 
of Ghent, and the U.S. victory at New Orleans.  The Hartford Convention’s 
demands were for drastic changes in the U.S. Constitution that would sub-
stantially have weakened federal government powers.  How would they been 
received if, instead of being met and derisively mooted by tidings of a peace 
crowned by victory, they had found a nation in despair over a humiliating defeat 
and loss of critically valuable territory at least to temporary occupation, with 
the ultimate outcome uncertain and portending either compromise of national 
rights and sovereignty or a resumption of the war?
 One could continue with such questions further and further into the realm 
of speculation, where historians never travel on business.
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